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Abstract

This study aims to clarify issues where the evidence is the same, but the interpretation of its application
differs among jurists, specifically in the context of guardianship (wilayah) and testimony (shahada) in the
marriage contract. The research follows a descriptive methodology by reviewing the opinions of jurists and
examining cases where the evidence is consistent but the reasoning behind it varies in the areas of
guardianship and testimony in marriage. The inductive approach was employed to demonstrate how the
divergence in interpreting the same evidence affects the juristic disagreement in these matters, with a
comparative analysis of the jurists' views and a conclusion with a preference for the most widely accepted
opinion. The study found several key results, including: the preferred view regarding widowhood that
removes coercion is when a woman, after reaching adulthood, has either entered a valid or invalid marriage or
committed adultery. The study also found that the preferred opinion on the integrity of witnesses for the
marriage contract is that the witnesses must be of upright character, even if their actions appear outwardly
correct. The study concludes with recommendations, the most important of which is the need to highlight the
reasons behind the differences among scholars.
Keywords: effect of difference, difference of Jurists, guidance of evidence, Wilayat and Shahada, Wilayat,
Shahada.
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2-  albabirti, muhamad bin muhamad, aleinayat sharh alhidayati, sharikat maktabat wamatbaeat
musfaa albabi alhalabii wa'awladuh bimisr (wsawwrtha dar alfikri, lubnan), tal, 1389 hi - 1970 mu.
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albukhari, muhamad bin ‘iismaeila, sahih albukhari, tahgiga: alnaasir, muhamad zuhayr bin
nasir, dar tawq alnajati, bayrut, tal, 1422h.

abn albataal, ealii bin khalafa, sharah sahih albukhari, tahgiqu: yasir bin 'iibrahima, maktabat
alrushdi, alsueudiatu, alrayad, ta2, 1423h - 2003 mi.

albaghdadii, eabd alwahaab bin eulay, almaeunat ealaa madhhab ealam almadinati, tahqiq
hamish eabdalhag, almaktabat altijariatu, mustafaa 'ahmad albazi, makat almukaramati.
albaghdadi, eabd alwahaab bin eulay, al'iishraf ealaa nakit masayil alkhilafi, tahgiqu: alhabib
bn tahir, dar abn hazm, tal, 1420h - 1999ma, sa688.

albughwi, alhusayn bin maseudin, altahdhib fi figh al'iimam alshaafieayi, tahgiqu: eabd almawjudi,
eadil 'ahmad - mueawada, eali muhamad, dar alkutub aleilmiati, tal, 1418 hi - 1997 mi.

albihaqi, 'ahmad bin alhusayni, alsunan alkubraa, tahgiqu: eataa, muhamad eabd algadir, dar
alkutub aleilmiati, bayrut, lubnan, ta3, 1424 hi - 2003 mi.

abin taymiat, 'ahmad bin eabd alhalim, majmue alfatawaa, tahqiqu: bin gasima, eabd alrahman
bin muhamad, majmae almalik fahd litibaeat almushaf alsharifi, almadinat alnabawiati,
almamlakat alearabiat alsueudiati, du.ti, 1416h - 1995m.

althaelabi, eabd alwahaab bin eulay, euyun almasayila, tahgiqu: buruybat, eali muhamad ‘iibrahim,
dar aibn hazam liltibaeat walnashr waltawziei, bayrut, lubnan, tal, 1430 hi - 2009 mi.

aljasasi, 'ahmad bin eulay, alfusul fi al'usuli, wazarat al'awqgaf alkuaytiati, ta2, 1414h - 1994m.
aljasasi, ‘abu bakr alraazi, sharah mukhtasar altahawi, tahgiga: bikidashi, sayid muhamad yahyaa,
dar albashayir al‘iislamiat - wadar alsaraji, tal, 1431 hi - 2010 mi, ja4, sa290.

abn aljuzi, kashaf almushkil min hadith alsahihayni, jamal aldiyn ‘abu alfaraj, tahgiga: albawabi,
eali husayn, dar alwatani, alrayad, du.ta, da.t. ja3, sa388.

aljuini, eabdalmalik bin eabdallah, nihayat almatalab fi dirayat almadhhabi, tahgiqu: alddyb,
eabd aleazim mahmud, dar alminhaji, tal, 1428h-2007m.

aldaarigatani, eali bin eumra, sunan aldaarigatni, tahgiga: alarnawuwt, shueib, shlibi, hasan eabd
almuneim , haraz allah, eabd allatif , barhuma, ‘ahmadu, muasasat alrisalati, bayrut, lubnan, tal,
1424 hi - 2004 mi.

‘abu dawud, sulayman bin al'asheatha, sunan 'abi dawud, tahgiqu: eabd alhamidi, muhamad
muhyi aldiyn, almaktabat aleasriatu, sayda, bayrut, du.ta, da.t.

aldisugi, muhamad bin ‘ahmadu, hashiat aldasugiu ealaa alsharh alkabira, dar alfikri, du.ti, di.t.
alraafiei, eabd alkarim bin muhamad, aleaziz sharah alwajiz almaeruf bialsharh alkabira,
tahqgiqu: eiwad, eali muhamad - eabd almawjudi, eadil 'ahmadu, dar alkutub aleilmiati, bayrut,
lubnan, tal, 1417h - 1997m.

abin rushda, muhamad bin ‘ahmadu, bidayat almujtahid wanihayat almuqtasidi, dar alhadithi,
algahirata, masr, du.ti, 1425h - 2004m, ja3, sa34.

AY-Y0,2 1551 .(1) & (YY) zee A ¥ Crlaal sl 8 Ay s Aot Yy



it A 93 B AN Y )5

20-

21-

25-
26-

27-

28-

29-

30-

31-

32-

33-

34-

35-

37-

Yvy

abin rishdi, muhamad bin 'ahmadu, almugadimat almumahadatu, tahgiqu: haji, muhamad, dar
algharb al'iislamii, bayrut, lubnan, tal, 1408 hi - 1988 mi.

alruyani, eabd alwahid bin ‘iismaeili, bahr almadhhabi, tahqiqu: alsayidi, tariq fatahi, dar
alkutub aleilmiati, tal, 2009 ma.

alzbidi, 'abu bakr bin eulay, aljawharat alniyratu, almatbaeat alkhayriatu, tal, 1322hi.

alzbidi, euthman bin almaki, tawdih al'ahkam sharh tuhfat alhukaami, almatbaeat altuwnusiati,
tal, 1339h

alzilei, euthman bin eulay, tabyin alhagayiq sharh kanz aldagayig wahashiat alshalabi, almitbaeat
alkubraa al'amiriati, bwlag, algahirati, tal, 1313 hu.

alsarukhisi, muhamad bin 'ahmadu, almabsuta, dar almaerifati, bayrut, du.ti, 1414h-1993m.
abin shasi, jalal aldiyn eabd allah bin najma, eaqd aljawahir althaminat fi madhhab ealam
almadinati, tahgiqu: lihamr, hamid bin muhamadi, dar algharb al‘iislamii, bayrut, lubnan, tal,
1423 hi - 2003 mi.

alshirbini, muhamad bin muhamadi, mughni almuhtaj ‘iilaa maerifat maeani 'alfaz alminhaji,
tahgiqu: mueawada, eali muhamadu, eabd almawjudi, eadil 'ahmadu, dar alkutub aleilmiati,
tal, 1415 hi - 1994.

alsaawi, 'ahmad bin muhamad, bilughat alsaalik li'agrab almasalik almaeruf bihashiat alsaawi
ealaa alsharh alsaghiri, dar almaearifi, du.ta, da.t.

altayar, eabd allh bin muhamad, wabal alghamamat fi sharh eumdat alfigh liabn gadamata, dar
alwatan lilnashr waltawziei, alrayadi, almamlakat alearabiat alsueudiati, tal, 1429 hi - 1432 hi.
aleaskari, alhasan bin eabd allah, alfuruq allughawiati, tahgiqu: salim, muhamad 'iibrahim, dar
aleilm walthagafat lilnashr waltawzieu, algahirat - masr, du.ti, da.t.

aleumrani, 'abu alhusayn yahyaa bin 'abi alkhayri, albayan fi madhhab al'iimam alshaafieay,
tahgiga: alnuwri, gasim muhamad, dar alminhaji, jidat, tal, 1421 ha- 2000 mi.

aleayni, mahmud bin 'ahmadu, albinayat sharh alhidayati, dar alkutub aleilmiati, bayrut,
lubnan, tahqiqi: shaeban, 'ayman salih, tal, 1420 hi - 2000 mi.

alghazali, muhamad bin muhamad, almustasfaa fi eilm al'usuli,tahgiqu: eabd alshaafi,
muhamad eabd alsalami, dar alkutub aleilmiati, bayrut, tal, 1413h - 1993.

alghaznui, eumar bin ‘iishaga, alghurat almunifati, muasasat alkutub althagafiati, tal, 1406h -
1986m.

abn qudamat almaqdisi, eabdallah bin ‘ahmadu, alhadi, tahqgiqu: talbu, nur aldiyn, wizarat
al'awgaf walshuwuwn al‘iislamiati, gatru, tal, 1428h - 2007m.

abn gadamat, muafaq aldiyn eabd allh bin ‘ahmadu, almughniy, maktabat algahirati, du.ti,
1388h - 1968m.

algddury, 'ahmad bin muhamad, altajridi, tahqiqu: saraji, muhamad ‘ahmadu- muhamadi, eali
jumeat, dar alsalami, algahirata, misr, ta, 2, 1427h - 2006m, ja9, sa4318.
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alqurtibi, yusif bin eabdallah, alaistidhkari, tahgiqu: eataa, salim muhamad, mueawad, muhamad
ealay, dar alkutub aleilmiati, bayrut, tal, 1421 - 2000, ja5, sa471

alqurtubii, yusif bin eabd allah, altamhid lima fi almuataa min almaeani wal'asanidi, tahgiqu:
shalabi, hasan eabd almuneim - eawadi, muhamad bishar, muasasat alfurgan lilturath al‘iislamii,
landan, tal, 1439 hi - 2017 mi.

alqurtibi, yusif bin eabdallah, alkafi fi figh 'ahl almadinati, tahgiqu: ‘'uhayda, muhamad muhamad,
maktabat alriyad alhadithatu, alrayada, almamlakat alearabiat alsaeudiatu, ta2, 1400 hi - 1980m.
alkasani, 'abu bakr bin maseudin, badayie alsanayie fi tartib alsharayiei, tal, 1327 - 1328hi.
alkishnawi, 'abu bakr bin husayn bin eabdallah, ‘ashal almadarik (shrah 'iirshad alsaalik fi
madhhab ‘iimam al'ayimat malk), dar alfikri, birut, lubnan, ta2, da.t.

almawardi, eali bin muhamad, alhawi alkabir, tahgiqu: mueawada, eali muhamad - eabd
almawijudi, eadil 'ahmadu, dar alkutub aleilmiati, bayrut, lubnan, tal, 1419 ha -1999 mi.
almirdawi, eala' aldiyn, altahbir sharh altahrir fi ‘usul alfigh, tahqgiqu: aljibrin, eabd alrahman,
walgarani, eiwad, walsarahi, 'ahmadu, maktabat alrushdi, alsueudiat, alrayad, tal, 1421h - 2000m.
almirdawi, eali bin sulayman, al'iinsaf fi maerifat alraajih min alkhilafi, tahgiqu: alturki,
eabdallah bin eabd almuhsin - alhulu, eabd alfataah muhamadu, hajr liltibaeat walnashr
waltawzie wal'iielani, algahirati, jumhuriat misr alearabiati, tal, 1415h - 1995m.

mislmi, muslim bin alhajaji, sahih musima, tahqgiqu: eabd albaqi, muhamad fuaadi, dar ‘iihya’
alturath alearabi, bayrut, du.ti, da.t.

almusli, eabd allh bin mahmud, aliaikhtiar litaelil almukhtar, tahgiqu: 'abu dagigata, mahmud,
matbaeat alhalbi, algahiratu, du.ti, 1356 hi - 1937 mi.

abin almundhira, muhamad bin ‘iibrahima, al'iijmaei, tahgiqu: 'ahmadu, fuaad eabd almuneim,
dar almuslim lilnashr waltawziei, tal, 1425h - 2004m.

abn almundhiri, muhamad bin ‘iibrahim, al'iignaei, tahgiqga: aljibrin, eabdallh bin eabd aleaziz,
tal, 1408 hu.

abn alnajar, muhamad bin ‘ahmadu, maeunat 'uwlaa alnahaa sharh almuntahaa, tahqiqu: dahish,
eabd almalik bin eabdallah, maktabat al'asdi, makat almukaramati, ta5, 1429 hi - 2008 mi.

abn alhamam, kamal aldiyn muhamad bin eabd alwahidi, fath alqudir, dar alfikri, lubnan, tal,
1389 ha -1970 mi.

abin hiban, muhamad bin hibaan bin 'ahmadu, sahih abn hibaan litartib abn liban, tahqiqi:
shueayb al'arnawuwta, muasasat alrisalati, ta2, 1414h-1993m.

Thanyan: almajalaat waldawriaat

1)

2)

srab, ala' yahyaa sed,atthad alddlyl waineikas alaistidlal bih fi bab alzakaa "dirasat fighiat
mugaranati*, risalat majistir, kuliyat alsharieati, jamieat alyrmuk, al'urdunn, arbad, 2023 mi.
aleamari, muhamad alsaadiqi, alaikhtilaf fi alfigh al'iislamii: hagigatuh waqgawaeid tadbirihi,
majalat aljameiat alfighiat alsaeudiati, jamieat alamam muhamad bn sueud al'iislamiati,
alsueudiati, aleadad 42, 2017mi.
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